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Welcome to our last LG Matters for 2011.  In this edition we cover a snapshot of current legal issues 
affecting Local Government in South Australia, presented to you by the Local Government Team at 
Wallmans Lawyers.   

In this edition you will find the following articles: 

 A Timely Reminder:  When Dog Management Officers May Act Outside of Their Council's Area 
 Leases to Telecommunications Companies and the Issue of Development Approval to the Grant 

of the Lease   
 Termination for Serious Misconduct: The Serious Distinction 
 What is the Effect of a Failed Motion? 
 Can the ERD Court Quash a Development Authorisation where the Application was Wrongly 

Categorised? 
 Inconsistencies between the State Records Act 1997 and the Development Regulations 2008 
 A Recent Case Illustrates the Dangers of Allowing a Tenant  to Occupy Premises before the 

Lease is signed 
 Meeting Procedures: Time to Fix and Improve! 
 ACCC Authorisation for Collective Tender of Green Waste Services 
 Authorised Officers/Persons Alert: Proper Use of Identification 
 The Local Government  e-Contract Template Suite   
 Welcome Joanna Oborne     
 Christmas Wishes   

A Timely Reminder:  When Dog Management Officers May Act Outside of Their 
Council Area 

 

There has recently been some confusion amongst officers regarding the circumstances when a Dog 
Management Officer may act outside his/her Council area. 
 
Section 29 of the Dog and Cat Management Act 1995 confirms that a Dog Management Officer may exercise 
his/her statutory powers outside the Officer's Council area for the following purposes: 
 

1. to seize or destroy a dog pursuant to the Act that has been pursued from the area of the Officer's 
Council; and/or 
 

2. to investigate an offence against the Act committed, or suspected to have been committed, within the 
Officer's Council area. 
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Further, a Dog Management Officer may also exercise powers within the area of another council either 
pursuant to an arrangement between the two councils, or at the request of a Dog Management Officer 
appointed by the other council. This is particularly useful for regional councils that employ one Dog 
Management Officer since that officer may lawfully call upon the Dog Management Officer from a 
neighbouring council for assistance where necessary. 
 

Finally, a Dog Management Officer may take enforcement action in respect of an offence against the Act that 
has occurred within the Officer's Council area in relation to the dog subject of the offence, irrespective of 
where that dog is kept. For example, where a dog attack has occurred within the Officer's Council area and 
the dog responsible for the attack is registered in another council area, the Officer may still lawfully issue a 
control order in respect of the dog (where he/she considers this to be an appropriate course of action), and/or 
may expiate or prosecute the owner in respect of the attack even if he/she resides outside the council area. 
 

Please contact Cimon Burke, Local Government, on (08) 8235 3084 or 
cimon.burke@wallmans.com.au for further information. 
 

Leases to Telecommunications Companies and the Issue of Development 
Approval to the Grant of the Lease   

Section 4 of the Development Act 1993 defines "development" to include "the division of an allotment", which 
includes the grant of a right to occupy a portion of an allotment under a lease/licence, the term of which 
exceeds six years (including rights of renewal).  Accordingly, the grant of a lease/licence of a portion of land 
in an allotment which exceeds six years (including rights of renewal) requires approval under the 
Development Act (subject to the exception for the types of leases/licences defined in Item 3(2) of Schedule 3 
of the Development Regulations 2008).  It is common for telecommunications companies to try to avoid the 
requirement for development approval to their leases by entering into consecutive leases, instead of having 
rights of renewal.  In other words, instead of having a lease for an initial term of 5 years, with 3 rights of 
renewal for 5 years each, telecommunications companies seek to have 4 consecutive leases signed at the 
start of the first 5 years, with the second lease starting at the end of the first lease, the third at the end of the 
second, and so on.  Each lease appears as a separate 5 year lease, and the companies argue that this 
avoids the need for development approval. 

This argument has never been tested in a South Australian Court.  In our view if it were tested, there is a 
strong chance the Court would find that having consecutive leases does not avoid the requirement for 
development approval.  Our advice to councils is that when they grant leases to telecommunications 
companies, they should not grant consecutive leases ï at best, it is a technical method to avoid the 'intent' of 
the Development Act, and at worst, it is a breach of the Act.   

For more information please contact either Michael Kelledy, Local Government, on (08) 8235 
3091  or michael.kelledy@wallmans.com.au or Andrew Fisher, Commercial and Property,  on 
(08) 8235 3021 or  andrew.fisher@wallmans.com.au 

Termination for Serious Misconduct: The Serious Distinction 
 

The law forms a distinction between employee misconduct and serious misconduct, though this distinction is 
often the cause of uncertainty amongst employers.  Serious misconduct is generally conduct so serious that it 
justifies an employer discontinuing the employment agreement.  On general terms, it is wilful or deliberate 
behaviour that is inconsistent with the continuation of the contract of employment.  This can include the 
following: 

mailto:cimon.burke@wallmans.com.au
mailto:nicole.harris@wallmans.com.au
mailto:Joanna.oborne@wallmans.com.au
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 Conduct that causes serious and imminent risk to the health or safety of a person; 

 Conduct that causes serious and imminent risk to the reputation, viability or profitability 
of the employer's business; 

 Theft, fraud or assault in the course of employment; 

 An employee being intoxicated at work; 

 The employee refusing to carry out a lawful and reasonable instruction that is 
consistent with the employee's contract of employment; 

 Dishonesty or breach of confidence; 

 Abuse, assault, sexual harassment; and 

 Bullying or other inappropriate behaviour. 

Where an allegation of serious misconduct is made as the basis to justify dismissal, the employer bears the 
evidentiary burden to establish the allegation.  However, although the existence of a valid reason is a large 
step for an employer, it does not guarantee the dismissal will not be successfully challenged.  Although a 
valid reason is a significant factor in most cases, it may still be exposed to a finding that the dismissal is 
harsh, unjust or unreasonable.  Therefore, in addition to properly investigating the allegation, the employer 
must still provide reasons and a reasonable opportunity to the employee to respond/defend the allegations 
made against them. 

For more information please contact Fiona Tillmann, Local Government, on (08) 8235 3002 or 
fiona.tillmann@wallmans.com.au 

What is the Effect of a Failed Motion? 

When a proposition is put to the chamber by way of a motion duly moved and seconded and the motion is 
lost, no decision has been made on that proposition.  There does not exist any positive decision to do, or not 
to do, that thing. 

A failed motion does not result in a direction to the CEO for the purposes of Section 99(1) of the Local 
Government Act 1999 to do the opposite of what the failed proposition was seeking to achieve.  A failed 
motion results in the absence of any direction at all. 

However, if the proposition is in the negative (e.g. that the Council will not put up Christmas decorations) and 
that is carried, there is an adopted position not to do that thing. 

The position is, therefore, that where any decision (other than a rescission motion) is lost, there is no decision 
on the matter.  Where a rescission motion is lost there are legal ramifications that result in a twelve month 
"lock out" for any future proposed amendment or revocation to the same effect as the lost rescission motion. 

Hence, where a motion is lost the same proposition may be again moved as a motion whether at the same or 
a subsequent meeting.  Where there is no decision there is no opportunity to proceed by way of a rescission 
motion to revoke or amend, because there is nothing to amend or revoke! 
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For more information please contact either Natasha Jones, Local Government, on (08) 8235 
3039 or natasha.jones@wallmans.com.au or Michael Kelledy, Local Government, on (08) 8235 
3091 or michael.kelledy@wallmans.com.au 

Can the ERD Court Quash a Development Authorisation where the Application was 
Wrongly Categorised? 

Recently, the ERD Court has determined that it does not have any power to set aside or quash a 
development authorisation granted for a development application that was incorrectly categorised.  This case 
is significant as, it renders section 86(1)(f) applications challenging decisions on the nature, classification or 
categorisation of development applications of no utility if made after the grant of Development Plan consent. 

In this case, the Council had determined that the relevant development application was a Category 1 
development.  Upon learning of the proposed development, some adjacent neighbours applied to the ERD 
Court for a review of this classification.  However, the application was not lodged until after Council had 
granted both Development Plan Consent and Development Approval to the development.  In their application, 
the neighbours claimed that the development should have been assigned (at the least) as a Category 2 
development.  They sought declarations to this effect, as well as an order setting aside or quashing the 
Development Plan consent and Development Approval. 

The Court held that the development application was properly assigned a Category 1 development by 
Council.  Despite this, the Court also considered whether the neighbours would have been entitled to a 
declaration setting aside or quashing the Development Approval if they had successfully argued that the 
development application was incorrectly categorised. 

The Court held that section 88 of the Development Act which allows the ERD Court to make orders upon the 
hearing or appeals did not expressly empower the ERD Court to set aside or quash development 
authorisation.  Further, the Court refused to infer this power from section 88 of the Act. 

Whilst the Court appreciated that the effect of this judgement would be to render the bringing of an application 
for review under section 88(1)(f) "largely illusory" in circumstances where approvals had already been granted 
by a council, the Court considered that this was a matter which should properly be left to Parliament to 
remedy, should it see fit. 

For more information please contact either Nicole Harris, Local Government, on 
nicole.harris@wallmans.com.au, Victoria Shute, Local Government, on 
victoria.shute@wallmans.com.au or Joanna Oborne, Local Government on 
joanna.oborne@wallmans.com.au 

Inconsistencies between the State Records Act 1997 and the Development 
Regulations 2008 

 

Under regulation 101(1) of the Development Regulations 2008, Councils are obliged to retain certain 
documents including plans and technical details, supporting reports and opinions and other documents 
relating to building work approved in its area. 
 
Regulation 101(2) then requires that these documents be preserved until the relevant building is demolished 
or removed. 

mailto:nicole.harris@wallmans.com.au
mailto:Joanna.oborne@wallmans.com.au
mailto:%20%20nicole.harris@wallmans.com.au
mailto:victoria.shute@wallmans.com.au
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Regulation 101(3) provides that for Class 1 and 10 buildings under the Building Code of Australia (now the 
National Construction Code), which are defined as single dwellings, boarding houses/guest houses and 
outbuildings, a Council may offer to give the plans and specifications in its possession, to the building owner 
10 years after the date of the approval and, if the owner declines the offer, the Council may destroy the 
documents. 
 
However, according to the State Records Act 1997, official records, which include plans and specifications 
relating to building work, must only be destroyed in accordance with General Disposal Schedule 20 
('GDS20'). 
 
Clause 3.71.4 of GDS20 provides that the development application documents listed in regulation 101 cannot 
be destroyed until the relevant building has been demolished or removed.  This requirement is inconsistent 
with regulation 101(3) of the Development Regulations 2008. 
 
As the decision to destroy building work documents in accordance with Regulation 101(3) is wholly at the 
discretion of Councils, and because Section 23 of the Act obliges Councils to ensure that the requirements of 
GDS20 must be complied with, we recommend that Councils retain all building work documents under 
Regulation 101(1) in accordance with clause 3.71.4 of GDS20 until such time as GDS20 is amended to reflect 
Regulation 101(3) of the Development Regulations. 
 
We will keep you updated with any proposed amendments to GDS20 in this regard. 
 
For more information please contact either Natasha Jones, Local Government on (08) 8235 30 
39 or natasha.jones@wallmans.com.au or Victoria Shute, Local Government on (08) 8235 
3078 or  victoria.shute@wallmans.com.au 

A Recent Case Illustrates the Dangers of Allowing a Tenant  to Occupy Premises 
before the Lease is signed 

When the Council grants a lease or licence over Council land, it is critical that the tenant signs before being 
given occupation of the site.  In a recent case in the South Australian Supreme Court (Profile Events Pty Ltd v 
West Beach Trust 2011), Profile Events was given possession of land before signing a lease.  At the time, the 
landlord and Profile Events contemplated that a detailed written lease would be prepared and executed 'fairly 
soon' after Profile Events took occupation.  However, negotiations dragged on and a lease was never 
executed. 

Expensive and protracted Court proceedings followed about various matters, and Profile Events still occupied 
the land 9 years later, despite a lease never having been signed.  The Court eventually held there was no 
lease and Profile Events were required to vacate the land, but much trouble and expense might have been 
avoided by the landlord if it had refused to allow Profile Events to take occupation of the land unless and until 
a binding lease had been signed.   

Another important matter to note, which was not relevant in this case because Profile Events had occupied 
the site for 9 years, is that if a tenant is allowed to take occupation of a site (even under a licence) without a 
signed lease or licence in place, the tenant may be able to avoid signing, and to seek to rely on the minimum 
5 year term under the Retail and Commercial Leases Act 1995.  This would then raise questions such as 
whether the rent is to be increased during the 5 year term.  This is yet another reason to make sure that 

mailto:nicole.harris@wallmans.com.au
mailto:victoria.shute@wallmans.com.au
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signed lease or licence documentation is in place before the tenant takes occupation. 

For further information please contact Andrew Fisher, Commercial and Property, on (08) 8235 
3021 or andrew.fisher@wallmans.com.au 
 

Meeting Procedures: Time to Fix and Improve! 
 

As readers may be aware, the Local Government (Procedures at Meetings) Regulation 2000 ("the Meeting 
Regulations") will be reviewed in 2012 with the aim of having new meeting regulations in place around 
September 2012.  It is, therefore, opportune to consider what the issues are that have proved an impediment 
to effective meeting procedure or which otherwise have caused difficulties in undertaking your meetings.  For 
instance, when an officer report with an appropriate recommendation will result in an amendment or a 
revocation of an existing Council decision, should it really be necessary to achieve that recommendation by 
way of a separate notice of motion from an elected member as a consequence of the operation of Regulation 
13(3) of the Meeting Regulations?  Surely, an officer recommendation which appears in the agenda and is 
provided to elected members three clear days before the meeting at which it is to be considered, should have 
the same status as a notice of motion which would also appear in that same agenda. 
 
Without giving away too much, other matters that Councils may wish to consider in this regard are a definition 
for "amendment" and clarification as to what "leave of the meeting" means and how it is achieved. 
 
For more information please contact either Natasha Jones, Local Government, on (08) 8235 
3039 or natasha.jones@wallmans.com.au or Michael Kelledy, Local Government, on (08) 8235 
3091 or michael.kelledy@wallmans.com.au 

ACCC Authorisation for Collective Tender of Green Waste Services 

 

Background 
 

The Central Queensland Local Government Association (on behalf of some member councils) applied for and 
was granted 'authorisation' from the Australian Competition and Consumer Commission (ACCC), to issue a 
joint request for tenders for the provision to the Councils collectively of green waste services.  Application was 
made under the Trade Practices Act 1974 (now the Competition and Consumer Act 2010). 
 
The ACCC may authorise a party to engage in certain kinds of anti-competitive conduct where the ACCC is 
satisfied the public benefit from the conduct outweighs any public detriment.   
 
It seems the Councils feared that without the authorisation they would contravene the new 'cartel conduct' 
provisions of the Act.  Those provisions are designed to prevent price fixing, bid rigging and market sharing 
between competitors. 
 
The ACCC simply decided the proposed conduct was likely to produce sufficient public benefits (from cost 
reductions to ratepayers / councils, access to services otherwise unavailable / unaffordable, environmental 
benefits).  The ACCC did not indicate whether, but for the authorisation, the joint request for tender would in 
fact contravene the cartel conduct provisions.   
 
It is worthwhile noting that the 'cartel conduct' provisions of the Act applies, in relation to a Local Government 
body, only to the extent that it carries on a "business". 

andrew.fisher@wallmans.com.au
mailto:nicole.harris@wallmans.com.au
mailto:Joanna.oborne@wallmans.com.au
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Implications 
 
Lacking a clear direction from the ACCC, it may be prudent for councils considering a joint request for tenders 
(or other shared services) to seek prior authorisation from the ACCC.  Alternatively, the ALGA might seek 
from the ACCC a global ruling to apply to Local Government as a whole. 
 
For further information please contact Peter Whatson, Local Government, on (08) 8235 3010 
or peter.whatson@wallmans.com.au 

 
Authorised Officers/Persons Alert: Proper Use of Identification 
 

Recently, it has come to our attention that some Councils are requiring their Authorised Officers/Persons to 
show their drivers licence as identification, rather than their Council-issued identification card to persons 
being interviewed on a voluntary basis during investigations. 
 

The basis for this practice appears to be a fear that showing Council identification during a voluntary interview 
may cause an interviewee to become intimidated that they may be formally charged if they do not answer 
interview questions or otherwise cooperate, and feel "coerced" into making a confession or statement. 
 
We do not recommend this practice for the following reasons: 
 

 producing a drivers licence reveals a personal address to the interviewee, which they may note and 
remember even if the licence card is shown to them for a brief moment.  In our view, this practice 
breaches occupational health and safety obligations owed by the Council to its staff in that it 
potentially puts the officer and his/her family at risk of threats or violence from members of the 
community; 
 

¶ not revealing that a person is an Authorised Officer/Person of the Council may have a detrimental 
effect on the credibility of evidence obtained from a voluntary interview in Court as it could lead a 
Court to decide that the particular officer/person was not sufficiently open and transparent in their 
investigations; 
 

¶ in our view, this practice defeats the purpose of legislative requirements upon Authorised 
Officers/Persons to show identification to members of the public, and are cumbersome in that if an 
Authorised Officer/Person needs to exercise their statutory powers during a voluntary interview, they 
will need to show their Council identification in any event. 

 

In situations where the Council wishes to interview suspects or witnesses on a purely voluntary basis to 
obtain leads and to determine whether a formal investigation is required, it is sufficient for an Authorised 
Officer/Person to state that the interview is undertaken purely on a voluntary basis and that the interviewee 
may decline to answer a question, or otherwise, not cooperate.   
 

For more information please contact either Victoria Shute, Local Government, on (08) 8235 
3078 or  victoria.shute@wallmans.com.au or Joanna Oborne, Local Government, on (08) 8235 
3032 or  joanna.oborne@wallmans.com.au 

andrew.fisher@wallmans.com.au
mailto:victoria.shute@wallmans.com.au
mailto:Joanna.oborne@wallmans.com.au
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Do you want to have Access to Affordable, Modern and up- to- date Legal 
Contracts Written by our Lawyers?  

This year we launched our LG e-contract Template Suite- a suite of templates, available for purchase, 
which we have written for Councils to assist you to produce quality contracts quickly, for a nominal spend.   

The templates have been very popular and we are constantly adding new templates to the suite.  

The following templates are available for purchase and range from $150-220 +GST each.     

 General Agreements: MOU, Mutual NDA, 
Short Form Guarantee 

 
 Community Events and Sponsorships: 

Event Sponsorship Agreement, Event Promoter, LGA s 222 Event Licence 
 
 Construction: Minor Works Contracts (UPDATED: with a clause to assist Councils to reduce risk in 

regards to the Building and Construction Security of Payment Act 2009) 
 

 Finance: Loan Agreement, Rates Rebate, Shortfall Subsidy Agreement 
 

 Hire / lease / licence of Land: Community Facilities, User Agreement, Hall Hire Agreement 
 
 Planning and Development: s51 Agreement, s245A Agreement, LMA 

 
 Roads and Regulatory: Private Parking Areas Agreement, s221 LGA Authorisation, Road Closure 

Agreement 
  
 Procurement and Purchasing: Consultancy Agreement, Facilities Management Agreement, Option 

to Purchase, Probity Plan, Procurement Terms, RFT, Tender Acceptance Letter, Quarry Licence 
 

 Supplies Outwards: Water Supply Agreement, Works Agreement 

To view the documents and to order, please visit the following site: 

http://www.wallmans.com.au/lgtemplatesuite 

 

 

 

 

http://www.wallmans.com.au/lgtemplatesuite
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Welcome Joanna Oborne,  Associate, Local Government  

Joanna joined the firm earlier this year.  She has particular expertise in providing advice 
on issues relevant to council operations, legal compliance and procedures.  Joanna 
advises on all planning and environment issues under the Development Act 1993 and 
other relevant legislation, and represents councils in enforcement proceedings, 
prosecutions and appeals.  
 
Additionally Joanna advises on governance and administrative law issues such as policy 

review, code of conduct issues, statutory interpretation, delegations, freedom of information and external and 
internal reviews. She also provides advice in regards to regulatory and compliance functions, including 
summary criminal matters, expiations, evidentiary issues and investigations, orders and by -laws and the 
powers and functions of authorised persons under various legislation.   
 
Prior to becoming admitted as a lawyer in 2008, Joanna graduated as an engineer with a degree in Civil and 
Environment Engineering.  She spent time working at the Department of Water, Land and Biodiversity 
Conservation and has a passion for ecological sustainability. Most recently and prior to joining us, Joanna 
was an Associate in a specialised commercial litigation firm.   

 

Christmas Wishes...
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Disclaimer: The content of this newsletter is for information only and should not be regarded as formal legal 
advice.

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


